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IN HEHALF OF PETITIONER;

TNSTRINITICNS:
Tiis 15 Qe Jevision i your cese. ALl dicurnents have been reamed e the office which orginally decided your case.
Any turther inquiry muat e made to duat aftize,

If g0 believa the law was mappropoaely applicd or the analysis vl in reacking the decision wes ineansiscene with the
informarion provided or with proecdene decisions. you may file o moon to reconsidar. Such 2 motion must stae the
icasons for recomsideration and be supporied by any perinent precsdsnl decisions. Any motion to reeonsider muse be
filed within 30 davs of the docision that e motian seceks o reconsider. a6 required omder 8 C TR, 103 51300

IF o bave wew or additivaa] infonnution which yow wish ur have comdilered, wou may file & motion w rcopen. Such
A monon must state the new facts e e proved at the reopened procesding amd be supporied by alldavic or other
documentary evidence. Any motion L reopen muost be filked within 30 days of the decision thar the noliad s2eks ur reapen,
cuccpr har failure o file before dhis perusl eaperes may be coensed inthe discretion of the Scivies where i is
demonsratd that te deley was reasonable and bevond the contnal of the appheant or petiioner. 1.

Any morion smst e filed with he wifice which erigimally decided vour case along with @ foo of 5110 as requiced woder
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DISOUSSTON: The proforonce wisa peticion was  denisd oy the
Cirecler, Californiaz Service Center, and iz now befeore the
Lzgociate Commissioner [or Examinalbions on appeal. The appeal will
b dismisscd.

The pelbivioner is a home for che devalopmantally diaabled. It
sr:cks to employ the beneficizry perwanently in Lae Uniled States as
a manager. &As requircd by sktatuke, the petiticon is accomparied bar
ann individual labo-s certification approved by thoe Dopartront cf
Labcr. The director determined Lhat the pellitioner had el
cetakliskocd that it had —he Zinancial abilicy to pay the
beaeficiary the protiersd wage az of the filing date of the wvisa
peticion.

O appezl, coungel submits a bricf and additional owvidenoe.

Secblon 203 (k) (33 (A) (L) of the Imrigralico and Nationality Aol {Lhe
RBatl, B ULE.C. 1153 {b) (3 (aY (i}, worovidesz for the granting of
preference clazsification to gualified Zmmicrarcts who are caoabkle,
at the tme of netizioning Zor classificaticon urnder —his paracraph,
of porforming skilled lahor (regquiring st Least —wo years training
oF experiencs), ot of a Ccerporary or g=ascral nature, for which
fualified workers are not availables in —he Unitesd States.

8 C.F.R. 204 _%{g) (2] mmatos in porcinens pari:

Aniticy of prospeclive emplover Lo pay wage, hny
pelition [iled by or L[or an emmloyment-based Zmmigrasnc
which recuires an offer of employment must be aocooepaniad
Ev =videncs that =ho prespective United States erplover
has the ability to pay the wroffered wage, The
petitzansr et demcnatrate thieg sbhility at the tims the
pricr Ly date iz established and continuing untz 1 the
Een=ficiary obtains lawful pormancit rzaidence. Ividence
nf thia akility shsll be either i1 “he forw of copies of
azhuea. reposls, federal Lax seturns, or aadited financial
stakemsnts.

Sligikhility ir _Chieg maller hinges on the seritioner s akility co
pay Lile wage ollered as of the petition®=s Siling date, which ia Lhe
dake the requast for laher certitication was accepted for
procesz-ng by any oifice within Lhe employment sy=tcm of the
Dovartmant of Lzbor. Matter of Wing‘s Tea Houae, 15 IRN Dec. 158
(Acl. Reg. Comm., 15977 . Eore, tho patition's [iling dzt= is
Fenruary =3, 13257, The beneficiary's galary a8 slazed oa the laber
ceriification is 31,7R%.20 per wontil or $21,17/0.40 pesr annum.
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Counsel submill=s coples of the petiticrnerts 13%7, 1998 and 195%
Porm 1220 U.5. Corporation Incorme Tax Return. The 1927 tax return
retlectad gross rocoipts of SEE3, 893; grousz probfit of 5883,873;
compernigalion of ofiicera of 20; salaries and wages paid ol
L260,6800; and a4 _axable incoome before ret operating loss deduction
and speccial deductions of $2,132.  The 1%98 Cax return reflected
grogs receipta of $505,224; gross profit of 305,224 conpensslion
ol officers of %0; galariea and wages paid of $311,715; and a
taxeble incore before nec operating leea deduction and snooial
doductions of 55,401,

The 1%3% Lox rezlurn reflacted groas receipzs of 51,1648, 854; gross
profit of 51,.86,554; compu=nsalion of officers of 5110, 000;
galarics and wages paid of 5337,739%; and a taxable flocons belors
net operating logs deduckion arnd special deduacticons of 511,076.

The director delermined Lhal the evidence submitted did oot
establish that —he petitioner had the abillty to pay tie proffered
wage and denied the oetition zcocrdingly.

On arpeal, couaneel argues thaz:

Setiticner’s tax returns deronstrate substcantial o and
increasinzg incems, greatly  exceeding benelic arsy's
ralary. Fetitioner' s Quartsrly Wage and Withholdiag
Feporta tor the year 2000, ottzched as FIxkibit A, ahow
the compacy paying ruch higher ga’ariea than previoos
Yedrs, Petitioner paid a total of $£52,701.37 in
galariss  in 2000. See EBExhibkit A In effect,
Fetitionny's taxw  roturns and  Quartorly Wago and
Withho ding  EReports  clear vy negatse the Ssrvice's
aggerticrs that  tke Petitioner ie  unable Lo pay
Beaeficiary's yesrly salary ol 521,47%0.40, since they
show a yearty increase in overall zalavics in oxocaa of
thaz amcunt.,

Counsel furoher argues that the depreciation figure i1 the tax
return should he foctored agoinst the Zunda avzilabls for zelaries
and other exoenses. Counsel’s argument iz nos persuzsive. Bven if
e ware Lo Lnolade the deprecaticon of 35,475 im0 19237, the rezultc
would be 27,807, s£i1°7 losz than Lhe proffered wage,

The pelilionsr's Form 1120 [or czlend=r year 1337 zhows a Taxable
incoms of 2,132, Form 1120 Tor calondar vear 1958 ahows g Laxable
inzome of 58,401, Form 1120 for calencar vear 1999 shows a Laxaole
inzome of $21,076. The petitioner could noet pay a proflersed wage
of 521,472 4C a vear cut of these incomes.
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pooordingly, after a review of the foderal tax retusne submiztes,
it iz voncluded chat the pstitisner has not cstablisked thal -L had
gufficient awvailable funds ko pay the salary offered ot fthe t-re of
F ling oI the petition.

The burden of proof in these proceedings rsacts solcly with the
petitigner. Section 291 of the Ach, A U.5.C. 1361. The petiticner

hasg not met that burcen.

ORDER : “he sopen” is dismissed.



